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1919 M Street, N.W.
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Re: EX PARTE
Docket CC No. 95-185

Dear Mr. Caton:

Today Leonard Kennedy and I met, on behalf of Cox Enterprises, Inc. and Comcast
COlifJ6f8~n, with Pete Belvin, Senior Legal Advisor to Commissioner James Quello to
discus&U; Commission's jurisdiction over LEC-to-CMRS interconnection. The positions
discusse~were those taken in the comments and reply comments filed by Cox Enterprises,
Inc. an~;Jomcast Corporation in this docket. The attached hand-out on the legislative history
and charlof the 1993 Budget Act was distributed at the meeting. -

" .J

.. 'This letter is being filed in original with two duplicates pursuant to the Commission's
-mles.li you have any questions, please do not hesitate to contact the undersigned.

•
Respectfully submitted,

Laura H. Phillips

/ r '-'{, 'I} )

LHP/css
cc: Pete Belvin, Esq.

Counsel for Cox Enterprises, Inc.
Comcast Corporation



THE CHANGING ROLE OF FCC JURISDICTION

OVER MOBILE AND WIRELINE SERVICES

Comcast Corporation ("Comcast") submits this chart to demonstrate how the
legislative developments in the Omnibus Budget Reconciliation Act of 1993 (the "Budget Act
of 1993") and the Telecommunications Act of 1996 ("TCA of 1996") have changed the
Communications Act of 1934 (the "Act") to vest the Commission with exclusive jurisdiction
over all rates regarding LEC-to-CMRS interconnection.

Statute/Case Law

In 1914, the Supreme Court
held in Shreveport Rate
CasesY that the Interstate
Commerce Commission
("ICC") had the power
under the governing federal
statute to order an increase
in specific intrastate railroad
rates charged to customers
in order to avoid
discrimination against
mterstate commerce.

Interstate

The authority delegated by
Congress to the ICC
"extending to these
. .
mterstate carners as
instruments of interstate
commerce, necessarily
embraces the right to

control their operations in
all matters having such a
close and substantial
relation to interstate traffic
that the control is essential
or appropriate to the
security of that traffic, to

the efficiency of the
interstate service, and to the
maintenance of conditions
under which interstate
commerce may be
conducted upon fair terms
and without molestation or
hindrance. ,,;;

Intrastate

States have no jurisdiction.
The ICC has jurisdiction
over intrastate railroad
rates. "The powers
conferred by the act are not
thereby limited where
interstate commerce itself is
involved. This is plainly
the case when the
Commission finds that
unjust discrimination
against interstate trade arises
from the relation of
. .
Intrastate to Interstate rates
as maintained by a carrier
subject to the act." l!
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The Communications Act Section 2(a) reserves to the Section 2(b) reserves to the
of 1934 (the" Act ") FCC exclusive jurisdiction states jurisdiction over
establishes dual regulatory

. . .
over Interstate Intrastate commUnlCatiOns.

framework. commUnlCatiOns. When Congress was
drafting the
Communications Act,
Section 2(b) was proposed
and supported by state
commISSiOns "in reaction to
what they perceived to be
the evil of excessive federal
regulation of intrastate
service such as was
sanctioned by the
Shreveport Rate Cases[.]"~1

In 1964, the U.S. Court of The FCC has exclusive States do not have
Appeals for the D.C. jurisdiction over physically jurisdiction over physically
Circuit ("Court of intrastate facilities used to intrastate facilities used to
Appeals") held that a space

. . . . . .
termmate commUnICatiOns termmate commUnICatiOns

research laboratory's local in interstate or foreign in interstate or foreign
. . .

mIcrowave commUnICatiOns commerce. commerce.
facilities, although
physically located entirely
within one state, are
jurisdictionally interstate
when used to terminate
spacecraft data
communications primarily
in interstate or foreign
commerce.Y

In 1980, the Second Circuit The FCC has jurisdiction The states lack jurisdiction
held that the charges for over all jurisdictionally over physically intrastate,
intrastate, distribution of interstate services: "The key but jurisdictionally
interstate foreign exchange to jurisdiction is the nature interstate facilities and
("FX") and common of the communication itself servIces.
control switching rather than the physical
arrangement ("CCSA") location of the
services are jurisdictionally technology." ~/

interstate.Y



- 3 -

In 1984, the Court of The "dividing line between The states do not have
Appeals held that the FCC the regulatory jurisdictions jurisdiction over services
has authority to prohibit of the FCC and the states that are jurisdictionally
restrictions on resale of depends on the 'nature of interstate in nature, even if
intrastate W ATS services the communications which physically intrastate.
used to complete interstate pass through the facilities
communicationsY [and not on] the physical

location of the lines.'''2!

In 1987, the Supreme Court Section 2(a) reserves to the Section 2(b) reserves to the
held in Louisiana PSC that Commission exclusive states jurisdiction over
the Section 2(b) "fences off" jurisdiction over interstate intrastate depreciation rates.
intrastate depreciation rates depreciation rates.
from FCC jurisdiction. To
preempt state regulation of
such matters, the FCC must
show that: (i) it is
impossible to separate the
intrastate and interstate
portions of the subject to
be regulated; and (ii) the
state regulation conflicts
with the valid federal goaL

In 1987, the FCC finds The FCC has jurisdiction The states have jurisdiction
pursuant to Louisiana PSC over LEC-to-cellular rates over LEe-to-cellular rates
that it lacks jurisdiction for interstate services. for intrastate services.
over intrastate LEC-to-
cellular interconnection
rates and costs because they
are severable from interstate
LEC-to-cellular rates and
costs,.!2i



In 1993, Congress enacts
the Budget Act of 1993,
amending Sections 2(b) and
332 of the Act.
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All CMRS is "federalized"
by Section 332, which vests
plenary authority in the
FCC to implement the
definition of, and level of
Title II regulation
applicable to, all CMRS
providers. Section 332 also
gives the Commission
exclusive authority to hear

. . .
state petltIOns to receive
rate regulation authority.

Section 332(c)(1)(B)
authorizes the Commission
to order physical
interconnection between
CMRS providers and LECs
pursuant to Section 201.
Section 201(a) authorizes
the Commission to order
all common carriers
engaged in interstate or
foreign communications by
wire or radio to establish
physical interconnections,
upon reasonable request,
and at just, reasonable and
nondiscriminatory rates.
LEC-to-CMRS
. ..
lllterconnectIOn is
"federalized. "

Section 2(b) is amended to
except Section 332 from the
general reservation of state
jurisdictional authority.
The states no longer have
any jurisdiction over
CMRS, or LEC-to-CMRS
interconnection rates. The
scope of federal authority
reverts to the amplitude of
pre-Section 2(b) Shreveport
Rate Cases.



In 1996, Congress enacts
the TCA of 1996. Section
251 (d) (1) authorizes the
FCC to complete all actions
necessary to establish
interconnection and access
regulations. Section
251 (d) (3) authorizes the
FCC to preempt any state
regulations that are
inconsistent with FCC
regulations or would
substantially prevent
implementation of the
TCA's and the
Commission's
interconnection goals.
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The FCC's authority over
wireline services is
expanded from
jurisdictionally interstate
services including Part 69
access to include regulation
of formerly state services.

The states' jurisdiction over
wireline services is reduced.
Unlike Louisiana PSC,
Section 251 (d) (3) no longer
requires that interstate and
intrastate portions of a
service be "inseverable" for
the FCC to preempt state
regulation. The FCC may
preempt state
interconnection regulations
if they are inconsistent with
the FCC's requirements or
if they would substantially
prevent implementation of
the FCC's and the TCA's
interconnection goals.
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Section 253 of the TCA Section 253 authorizes the
authorizes the Commission FCC to preempt any state
to preempt state and local requirement inhibiting
laws that prohibit, or have provision of interstate or
the effect of prohibiting, mtrastate
the ability of any entity to telecommunications service.
provide interstate or
mtrastate
telecommunications service.

Subsection 253(e) provides Federal preemption of state Section 332(c)(3) of the
that "[n]othing in this rate and entry authority Budget Act already
section shall affect the over CMRS providers is preempts state barriers to
application of section preserved. entry for CMRS providers,
332(c)(3) to commercial and the TCA does not
mobile service providers." disturb this legislative

mandate.

Section 251 (i) of the TCA The FCC's plenary The Budget Act's
makes clear that the new authority over all LEC-to- elimination of state
interconnection provisions CMRS interconnection authority over "intrastate"
"are in addition to, and in under Sections 332(c)(1)(B) components of LEC-to-
no way limit or affect, the and 201(a) is preserved. CMRS interconnection is
Commission's existing not affected by the TeA.
authority under section 201
of the Communications
Act."

Section 601(c)(1) provides The TCA must not be The TCA must not be
that the TCA "shall not be construed "impliedly" to construed impliedly to
construed to modify, repeal the Budget Act's reinstate state rate and
impair, or supersede grant of plenary jurisdiction entry authority over CMRS
Federal, State, or local law over CMRS to the FCC. previously eliminated by
unless expressly so provided the Budget Act.
in [the TCA]".

1/ See Houston, East & West Texas Railway Co. v. United States, 234 U.S. 342, 24 S.Ct.
833, 58 L. Ed. 1341 (1914) (" Shreveport Rate Cases")

'1:./ 234 U.S. at 351.

Jj 234 U.S. at 358.
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~I See Louisiana Public Servo Comm 'n V. FCC, 476 U.S. 355, 372, 106 S.Ct. 1890, 1900
(1986) ("Louisiana PSC").

~I See California Interstate Tel. Co. v. FCC. 1 Rad. Reg. 2d (P&F) 2095, 2099 (D.C. Cir.
1964); California Interstate Tel. Co. v. Western Union Tel. Co .. 1 Rad. Reg. 2d (P&F)
2081, 2082 (Calif. Pub. Uti!. Comm'n, 1963)

QI See New York Tel. Co. v. FCC, 631 F. 2d 1059 (1980).

11 See id., 631 F.2d at 1066 (citing United States V. Southwestern Cable Co., 392 U.S.
157, 168-9, 88 S.Ct. 1994, 2000-2001 (1968); General Tel. Co. v. FCC. 413 F.2d 390, 401
(D.C. Cir.), cen. denied, 396 U.S. 888,90 S.Ct. 173 (1969».

B,I See Nat 'I Ass 'n of Reg. Util. Comm'rs V. FCC. 746 F.2d 1492 (D.C. Cir. 1984).

21 See id., 746 F.2d at 1498 (quoting California V. FCC, 567 F.2d 84, 86 (D.C. Cif. 1977)
(per curiam), cert denied, 434 U. S. 1010 (1978); Nat' I Ass 'n of Reg. Uti!. Comm'rs v. FCC,
738 F.2d 1095, 1114-5 (D.C. Cir. 1984); Computer and Communications Industry Ass'n v.
FCC. 693 F.2d 198, 214-218 (D.C.Cir 1982), cert. denied. 491 U.S. 938 (1983».

10/ See The Need To Promote Competition and Efficient Use of Spectrum for Radio
Common Carrier Services. Declaratory Ruling, 2 FCC Red 2910, 2912 (1987).



AUGusr ., 1"3.-0rdered lu be punaed

OMNIBUS 8UUGET RECONCILIATION ACT OF W~:J

Mr. SABO, from the commiLtee of conference,
submitted the followin,

-r--

JD CONGIt£SS I (
hI Snslo" HOUSE OF IU~PUESl::NTATIVES

'h':I'ullt
103- 21:1

•

/IIC Jrll'I!S, uI'l'rluuk ~/It'). I'I< III" r,d,I", ,,,,1. ( /'" ,III", ,.' I,'
waler areas. UIHJI!It'lUjll'J "r //blil" ,/,1,,1"1".1 .11",./"",1
lIeilerol VISItor IflfVrllllJtlUl1

"(J) PER \'EIIICLf.' 1./.\11/ '1'111' I,',' 1111,1. I Ihl "/jl,,,, 11"'1 f.

USI! of U sIte or fUl'Iilty Ivlh"r 111U1I ,"' ,J(t'l/l/"hl 'tI/lI/'/II.:: ,d,

or faCIlity or UIIV oth.-r SIft' I/r li"IlIl\ III I. h" I. 1/ I'" '~ ,1/111 ::. ,/
for ust of thl! Sltl! or lUll/II\' ,I) 1/1 ti,., til/I" "I (h,' ,'111/1'/11,."11 ·f
thIS parugraph) fur prnlJII) OIIt'/II''; 1/',' \11, "I 11/' tlll\ /11 /'"
vale, IIVIICOllllllrlt'l"[I'fh,,'" II(II"jl'Jl/III~ 11,,1 I"",.· (1,,/1, .... I" f

~UIIS (lIIc1udlllll O'r ,lrll'.'rI )h,,// 111.1 ,'" ",,' '$ I I'" ,1" \ 1'" "I, f

cle Sudl II/(l.\llIIulll "'1/1/'4111 11/111 /.,. ""1",1.,.1 .lIl1l111I' \ I" (I,.

S~Clflory fur dIUII~r) III Ih" CI/I/)"'II, 11'/",' 11/,1•• ,./ ,\/1 1',1."/
CUIISUIIlI'rs jll/M,s/It'd br lilt' Ilult,,,,, "I I.tll,,,, .')/,,11.,1.,., "I ii,
lkpurtlllt:llt vI Ltl/lllr

"(.,) LJ~'I'O:>rI' IN'I/) nu.. \....('lil .'1" (/","\1 ,·\Ii 1"" •"II •. ( .. 1
u"dfr tillS lJUbS~('tlUlI :."ull bl' .1,'p•• )'/...1 111/0 till' '/'1"11."11\ .,.

count for tht! Curps ul' /:.'111:"1""1 s l',I"M..,llnl by ,.;.'4'1'"1' ·/11' "/
tlae Land a"d \Vutu ('oll:.t!Il'uIIUII "'141,,/ ..\It vI' 1~1(j!i 116 U."i (.
4601-60(0)."
(b) CONl'OHltliNG tUl~NlJ,\'~""f IVU l.UII·SI ft..':; '- .'It'llltJ/I Ill", ,I

t'lt' wnd and \Vutt'r ('OllSt:l'vllllUlI "'U/lJ ,-\d u/ 1~1t;;-' I J(j I' S ('
46UI-60(b)) U1 amended by stn/w,g tI,t' IIut to thl' /11:.( ",'I,It'I'."

CONFERENCE REflqRT

ITo accompany" R 22641

The committee of conference on the disacreeln" votes 01' Iha:
two Hou.. on the amendment ohhe Senate to the bill (H.R. 2264)
to provide for reconciliation pursuant to aection 7 of the concurrent
reldlution on the budlet for fiscal year 1994, havln, met, aner full
and free conference, have ....eed to recommend and do recommend
to their rupective Houses .. follows:

,",at the Houae recede from its disagreement to the amend·
ment of the Senate and agree to the same with an amendment illi
follow.:

In lieu of the malter proposed to be inserted by the Senate
amendment, insert th! Jollowing:
SECTION ,. SHoaT T'TLE.

Tla•• Act moy,be cited os ti,e "Onllllbus Budset Ut!CUIU'llwIIOlI
At,t of 1993". ' •
SEC. J. TAaU 01" CONTENTS.

TIle 'oble of contents is as follows

III

TITLE VI-COMMUNICA1'IONS L/C/~'NS

ING AND SPECTIlU41 ALLOCA1'lUN 11"·
PROVEMENT

SEt'. fUel', TRANSI"ER 01' AUC"W,'V,wU,' "U(J(lI.:.\'(lt..~

(0) AJ,'"'NlJIt'E1tn·.-Th~NatlOlIlIl l'l'il"'U""" ,,,,,. ,11/"'1' lIlI,' 1"/,,,
lIlutlOn AdlUlfI,stratlon Or~alll!utlull Ad (oJ 7 U S (' ~/()' ,I "'/ /'
amended-

(1) by stnJrlll1l tht' hl!utilllll til jlwl II t/l,d ,".",1111'; II" 1,,1
IOWIfII:

"PART C-SPECIAL AND ·J'J...·IUI'()J(..\Ill'
PIiUVISIUNS",

(2) by retl"~I';l/utlllg".·.tlU"" 1.11 III/"/li:" 1.1.', 1/, '" (/"i,.
151 throullh 155, lespntll'dy, /ll/tl

(3) by IIIst!Itlllll alit!r part A "'" '(11/1111'1/''; ",,/1' 1"1/ I

"PAR1' 8-1'RANSf'Ell OF ALJ("I'IUNr\lIl-/~'

FllEQUENCll~S.

"!:lU:. III lJI::nN""'ON!:l
"As used HI thIS palt

"(I) The trllll 'uIlUtul"'/I' JII"""~ "" ,'/1/1'1 1/1 II, • .\'"(,,,,,,,/
Table of Frt'q/l~II")' AllUllI/'tI/I) til " 611"'11 /1"/"111' \ "'If,,1 "'i
tile purpo:oe uf Its u).' b.· vI" 1I1 1II1I1, II"i1," 0111//''''1/' "("'11 ... II

;Cts,

"(2) TI'e tl!r/ll 'U))/6/I//I"III """"1~ "" ,,"lh"II:'I/""/ /:11, I, I,'
a statIon l,cl!nst'l' 1(1 /lSr ~JI""/II 11"'//I"'I,It~ III ,II'/lIf'. I.,
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Se:"ute: ullle:"dmt:"t
St:clion 322(c)(8) aa addt:d by the Senate Amendment cunlaln:»

aimilar definition. of the termll "commercial mobile ..rvic.," and
"private laad lDobile aervice". TtUt differencoa in the Sen.te defini-
tion of ..e reial lDobile aervice" are: (1) th.t ..oftered on an in-
diaerilDi..aae " .. not one of that ....... for detel'lDiRiRC • "com-
m.rci.l ...."ic.· iR the s....te AaeIUI.....t; (2) the Se...te
deli..ilion ex...-: ree.i.. the eom.iuioR·. .uthority to de
fme the ..,.. i.. deAn.... "com.ereial "I• ..mce"; aad (3)
the Se..... clefiRi&ioa requi.... thM ·iA&areoRaected Ml'Vie." mUllt
be 18" .v to the puWic••.z:::.d to the IIouM cleftnition
wbic:h , iru the &0 the~ &0 be "iDt.r-
CORMdeI". In OIlly one
uped 01 MrYke Ie lie 11 uDder the
SeD the ~ Iy .vail·
able A.a••d Ml'Vic." •••
Hl"Vke tW ia iaaanNt tIM work or
Hl"Viee fer all iRten _ fI p cleftni-
lion oI"privatelaad _riM- t i.
virtu.", i •••lical &0 w. 01 -private Ie Mmce" in
the HOUII WII. .

Conl.n,. npot1
The CoafIrence Rttport adopta the Senate definitiona with

minor eh Coolennc:e Report ..... the word '1woad" be-
Core ..cl 01 ..-r•• in to r. lW the ioo oI"com-
mltrcial ...-.. eerv_" all prow wtwa their
II8rvice. to br.-d or n.rrow c of to liv..y
availab" to ~ ","'ta.tial portion 01 the pulalic.

Further. the 4eAaition oI"private .... aerviee" .. amended
to make clear that the ....... ind.... nai&her a rei.1 aaobile
..nice ..... the~ equiv"'t 01 • CGIa••rciaI aerv-
ice...~ Ity tioIa Ity the Com .

on.. ea..i , ....iae. for i eeI. th.t a mobile
aen. , ... to public aad ...tereoa with the public
•wi..... -.ark iI fUMtioftal equivalellt 01 a com..reial
........... if it it provided ov•••,... that. either individ
ually or .. pan 01 a _work 01 .ya&emI or licaa._.... not em
pIo, ..........cy 01' chua.. null or ill aquivaa-t (Or any other
........................tiDI the au.ber 01 ChaaaaII 01 COID.unica
tion .... availMle for IUCh mobi" .-vice) aad dou aot make
..nice .vaa...... throu.hout a .lenderd .atropotitan .tati.tieal
are. 01' t&har _ilar wide ......aphie are•.

SECTION (B)

HOUM b.U
Subeection (8) of the Houae bill addll a conforminK amendment

to the dafiaition in Section 3(..) of the Communie.tionl Ad 4."180
bite aenic." to clarify that the term inelud.. aU item. previoulily
dt:fined .. "private land mobile aemee" and lneludea the licenses
to be illaued by the Commiuion pUflluant to the proceedanKI6 for
p4:rllOnal communication. aervlcu.

•

·I~fl

St:llUte: OIll.·I,JIIIO:llt

The S~natc AmclIJlllcllt make::. .• 11110,,1 III,· .d'·IIII.al ..1 •• '111;"" I"
lhe definition 01" "mul)lle :>ervlle" III S"dlOll J(1I1 01 Ih.. COlIIlllllIll'.,
liona Act except that the Sellatc Alllelllhlll'lIt danlics th..1 the ""111
doe. not include rural radiu :»crvicc ur the I'fUVISlU1I Ly a 101.: ••1 l.'''
c~anKe carrier of tclevhollc cnhalll;c ::.ervll.:C Ly ra.tao ill:>h.· ..J 01 I.>
wire.

Conle:r~nc~ agr~':IIIe:llt

The Conference A~rt~emellt aJuVb Ihe House t.1eflllltlull

Sllli::iECTloN tlJ .. ~I

..JJlllUllal ,ulllu"IIIIII;

HOUIie bdl
Section 5~06 uf the 1I0U"l.' 0111 ,·"laoll"II1'11 din IlV,' 01,11,,, .111,1

deadhnell fur COIllIllI:»Slun ...dlOlI UIIJer lit.· II0u"I' bill, IlIl.' illll<·l101
menta made by lhe abovc chapter arc cUed,v.· Up"'1 Ih,· d.• h' III "11
adment. excevt that thc amelldlllellls lIlill!" by",·... 1<111 fl~O[, "II ",:

ulatory vuraly luke ~ll"cct Olle y" .• r .• ller ,'II.IlI"1< III, ,11111 Ih.11 I" I
aO.\l1 thal pruvide pnvate lalld lIIuLlle ::.,"1.'1,.';, ,,11.,11 ,ullilln.. I.. I..
tfeat~ all a pruvlder of pnvillc I.IIIJ lIluL.... ",'IVIl,' lllli II :I y, .11
after enactment. The IIUUliC LIII Uln'l'" Ihl: F",' III Jll ";"IItJ, lui.
lo implement comvelltiv~ Llddlll~ WIlItUI ~lU ,•.1)/" 01 l:1l.11IIIl"II'
The House bill dlrect::l th~ CUIlUlIIS"'''1I Ill, wlllull tHU <I"ys ,tlll'l 'II

actment, ilisut! a final revort alld unler 1I1_IWU plu"'cLltll!:;' le~,lId

inK perltunal communu:atluns scrVICes "IIU IJq~1II "';'UUI~ I"'L'II:>'
with... 210 daYIi aner enactmelll "'mally. lite lIuu",' b,U dill'll;, lit •
CommIssion, with," 1 year after l:lIaLllllcllt. 10 .. hel I I;, IIII.-;, I'
a:arding private land mubilc SerVIle" tu VrovlJc lor illl ofJnly 11 •• 11

aition of thelle ltervil:t!:» tu rCl:ulaliun ib ,'UlIIlIIUII ....nIL... :.'·,\"1 ... · ....

Senate: aUle:lldlllt:llt
Undtlf the Scnatc AlllellJ lIIeli I , "II IJlOV"'llJlI;, Iq~.lIdll'l: ",:u

latory parily take ..ned ulle year alkr clludlllelll, C)H"pl III III.
provillions in 332(C)(l)( A) n:l:anJIIIl: Ihe 11"",,1111"111 ..I "11111111<1, 1..1
mobile services IlS ""IIII11Ull farne" "c'·VI..c::.l.lkl' ,·.kn U\llIlI "1, ... 1
ment; and (2) allY pl.'r::,ulI thlll pruvllJe;, 1'1"11.' ...... l.ulll 11I1I1'1 •. ;"'I\'lll',,

before auch datt: uf cnaCllllent "h.1I1 l"ll/lIIlIUC to LL' tIL·.' ..... il;, " I'IU


